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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 130503447-5336-02]
RIN 0648-BD30

Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery
Management Plan; Trawl
Rationalization Program; Catch
Monitor Program; Observer Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This action revises the Pacific
Coast Groundfish Fishery regulations
pertaining to certified catch monitors
and observers required in the
Shorebased Individual Fishery Quota
Program, the Mothership Coop Program,
the Catcher/Processor Coop Program,
and for processing vessels in the fixed
gear or open access fisheries. This
action establishes permitting
requirements for persons interested in
providing certified catch monitors and
observers; updates observer provider
and vessels responsibilities relative to
observer safety; and makes
administrative changes to the observer
and catch monitor programs. This action
is needed to allow for the entry of new
providers, to ensure observer safety
provisions are clearly stated and
consistent with national observer
regulations, and to improve program
administration.

DATES: Effective date: May 21, 2015.
ADDRESSES: NMFS prepared a Final
Regulatory Flexibility Analysis (FRFA),
which is summarized in the
Classification section of this final rule.
NMEFS also prepared an Initial
Regulatory Flexibility Analysis (IRFA)
for the proposed rule. Copies of the
IRFA, FRFA and the Small Entity
Compliance Guide are available from
William W. Stelle, Jr., Regional
Administrator, West Coast Region,
NMFS, 7600 Sand Point Way NE.,
Seattle, WA 98115-0070; or by phone at
206-526—6150. Copies of the Small
Entity Compliance Guide are available
on the West Coast Region’s Web site at
http://
www.westcoast.fisheries.noaa.gov/.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted by email to

OIRA_Submission@omb.eop.gov or fax
to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Becky Renko, 206-526-6110,
becky.renko@noaa.gov; or Jamie Goen,
206-526-4656, jamie.goen@noaa.gov.
SUPPLEMENTARY INFORMATION: The
proposed rule for this action was
published on February 19, 2014 (79 FR
9592). This final rule removes
regulations requiring vessels to obtain
certified observers from providers
permitted for the North Pacific
Groundfish Observer Program, and
establishes provider permitting
requirements specific to the Pacific
Coast groundfish fishery. Because some
provider businesses in the Pacific Coast
groundfish fishery provide both
observers and catch monitors, a
combined permitting process is being
implemented at 50 CFR 660.18. There
are two types of endorsements that will
be associated with a provider permit; an
observer endorsement and a catch
monitor endorsement.

New providers may obtain permits
through an application process. During
the application process, persons, which
includes individuals and entities, would
specify which endorsement(s) they are
seeking. Persons that provided observers
and catch monitors in the 12 months
prior to the effective date of this rule
will be issued a provider permit without
submitting an application. The existing
record regarding performance and the
ability to provide observer or catch
monitor services will be adequate
documentation. Existing providers will
not be required to submit a new
application unless they were seeking an
additional endorsement. Existing
providers will be permitted through
December 31, 2015, unless there has
been a change in ownership. To
continue to provide services in 2016,
existing providers will be required to
apply for a provider permit by October
31, 2015, through the application
process at § 660.18(b). A provider
permit expires if it is not renewed and
endorsements can be revoked when
specific services have not been provided
for a period of 12 consecutive months.

Observer and catch monitor providers
contribute an important service by
recruiting, hiring, and deploying
motivated individuals to serve as
observers and catch monitors. NMFS
must ensure that observer providers
meet minimum requirements so that
this important service is consistently
maintained. NMFS can issue permits to
applicants who, among other
considerations: Demonstrate that they
understand the scope of the regulations
they will be held to; document how they

will comply with those regulations;
demonstrate that they have the business
infrastructure necessary to carry out the
job; are free from conflict of interest; do
not have past performance problems on
a Federal contract or any history of
decertification as either an observer,
catch monitor, catch monitor provider
or observer provider; and are free from
criminal convictions for certain offenses
that could impact their ability to
successfully carry out the role of
application. Upon issuance of a
provider permit, the holder must
comply with all applicable regulations.

Provider permit applications from
persons who do not hold a current
provider permit may be submitted at
any time during the year. Once a
complete application is received,
NMFS’ review process would begin and
take at least a month. Therefore,
applicants should plan accordingly.
Applications submitted after October 31
may not be processed until the
following year because of the time
required to review applications, issue
permits, and allow for an appeals
process. NMFS has discretion to either
grant or deny issuance of a catch
monitor or observer provider permit.

A permit issued to a catch monitor or
observer provider will be effective until
the permit expiration date of December
31 of that year, unless, in the meantime,
an ownership change occurs that
requires a new permit, or the permit is
suspended, revoked, or voided. Unless
they wish to no longer provide services,
existing provider permit holders must
annually reapply prior to the December
31 permit expiration date. To be
guaranteed issuance by January 1 of a
subsequent year, the application must
be submitted by October 31. If an
existing provider fails to reapply for the
permit, it will expire on the permit
expiration date.

This action also revises regulations
pertaining to observer safety. Fishing
vessel responsibilities relative to safety
are being revised to ensure consistency
with the National Observer Program
provisions at §§ 600.725 and 600.746.
The prohibitions at § 660.12(e) are being
revised to clarify that a vessel required
to carry an observer is prohibited from
fishing (including processing) if NMFS,
the observer provider, or the observer
determines that the vessel is inadequate
or unsafe. In addition, the observer
provider responsibilities will require the
use of a current Vessel Safety checklist
for pre-cruise checks and for any safety-
related findings to be submitted to the
Observer Program. Minor regulatory
changes in program administration and
housekeeping measures are included in
this action.
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Response to Comments

NMEF'S received three comment letters
on the proposed rule and took verbal
comments on the proposed rule during
the Pacific Fishery Management
Council’s (Council) March 2014
meeting. These comments are addressed
here:

Comment 1: The definitions at
§660.11 define a catch monitor provider
as “‘any person or commercial enterprise
that is granted a permit by NMFS to
provide certified catch monitors as
required in § 660.140.” This would
preclude a public agency (state or
municipality) from becoming a provider
and is therefore too restrictive.
Similarly, the conflict of interest
limitations could be read to preclude
harbor districts, coastal towns, states
and similar entities from becoming
observer or catch monitor providers. We
recommend clarifying the conflict of
interest limitations so that community
members have the opportunity to
monitor fishing activities in their own
ports and so that harbor districts, coastal
towns, states and similar entities may
become certified providers.

Response: The regulations do not
preclude a public agency, including
harbor districts, coastal towns, states
and similar entities, from being a
permitted provider. The regulations will
allow any “person” that meets the
qualifying criteria to be permitted as a
provider. The term “person” is defined
in the regulations at § 660.11 and
includes, “any federal, state, or local
government.” A public agency would
not be precluded from being a provider.

The conflict of interest limitations do
not prohibit catch monitors or observers
from living in the same communities in
which they work. However, the
regulations do specify assignment
limitations for both catch monitors and
observers. Currently, a catch monitor
may not be assigned to the same first
receiver for more than 90 calendar days
in a 12-month period, unless otherwise
authorized by NMFS. Similarly,
observers may not be deployed on the
same vessel for more than 90 calendar
days in a 12-month period, unless
otherwise authorized by NMFS.

Comment 2: Other than allowing
observer or catch monitor services, the
limitations on conflict of interest for
catch monitors, observers, and providers
prohibit persons with a direct financial
interest in the following: (A) Any
ownership, mortgage holder, or other
secured interest in a vessel, first
receiver, shorebased or floating
stationary processor facility involved in
the catching, taking, harvesting or
processing of fish; (B) Any business

involved with selling supplies or
services to any vessel, first receiver,
shorebased or floating stationary
processing facility; or (C) Any business
involved with purchasing raw or
processed products from any vessel,
first receiver, shorebased or floating
stationary processing facilities. These
restrictions are not limited to
commercial fishing. Recreational fishers
or someone working at Safeway could
be prohibited from being a catch
monitor, an observer, or a provider.

Response: The conflict of interest
limitations for observers, catch
monitors, and providers were intended
to apply to commercial fishing activity,
including commercial activity in the
recreational fisheries (e.g. charters). The
conflict of interest restrictions describe,
in part, that a person must not have a
direct financial interest in a vessel, or
any business buying from or selling to
a vessel. The term “fishing vessel” as
defined in regulation at § 600.10 means
any vessel, boat, ship, or other craft that
is used for, equipped to be used for, or
of a type that is normally used for: (1)
Fishing; or (2) Aiding or assisting one or
more vessels at sea in the performance
of any activity relating to fishing,
including, but not limited to,
preparation, supply, storage,
refrigeration, transportation, or
processing. Conflict of interest
restrictions for observers are outlined at
a national level in a policy directive
(04-109-01) from August 2007 titled,
“National Minimum Eligibility
Standards for Marine Fisheries
Observers.” (http://
www.st.nmfs.noaa.gov/Assets/Observer-
Program/pdf/

Eligibility Procedural Directive.pdf)
The national conflict of interest
requirements use similar language,
including use of the term “vessel” on
page 3. In addition, the term “‘vessel”
and similar conflict of interest
requirements have been in Pacific coast
groundfish regulations for observers,
catch monitors, and providers before the
February 2014 proposed rule and, for
observers, since well before the trawl
rationalization program.

Comment 3: NMFS stated their intent
to expand conflict of interest limitations
for observer and catch monitor
providers. NMFS appears intent on
developing these limitations without
Council guidance outside of this
rulemaking process, this is concerning.

Response: NMFS disagrees with the
commenter that actions are being
developed without Council input. At
the Council’s April 2012 meeting,
NMEFS identified the intent to review
observer regulations at § 660.140
(Shorebased IFQ Program), § 660.150

(Mothership Coop Program), § 660.160
(Catcher/processor Coop Program) and
the catch monitor regulations
(§§660.17, 660.18, and 660.140) and
revise the regulations to be more clear
or more consistent and to improve
administration of the two programs
(Agenda item I.4.c. NMFS Trailing
Actions). In April 2012, the Council
recommended that NMFS move forward
with the proposed changes. During the
development of provider permitting
regulations, the issue regarding conflict
of interest limitations for providers
came to light. To provide adequate
notice to the public, the proposed rule
preamble specifically discussed the
issue of narrowing the conflict of
interest limitations for providers and
requested public comment. In addition,
the issue was brought forward at the
Council’s March 2014 meeting for
further input from the Council.

Comment 4: The current conflict of
interest provisions were developed by
the Council to help facilitate
procurement of observers. A central
point of the proposed rule is about
facilitating procurement of observers by
expanding the pool of observer
providers on the Pacific Coast.
Therefore, it seems counter-intuitive for
NMFS to suggest the need for additional
constraints on observer providers that
will hinder procurement of observers.
Further, during the original deeming of
Amendment 20, the Regulatory Deeming
Workgroup specifically rejected the
more expansive conflict of interest
language that NMFS initially proposed
at that time. NMF'S agreed to go with the
narrowed language which is currently in
regulation. The conflict of interest
provisions should not be expanded
beyond those originally developed by
the Council.

Response: In 2010, during the
deeming of the Amendment 20
rulemaking, more restrictive conflict of
interest limitations relative to
individual observers and catch monitors
were rejected by the Regulatory
Deeming Workgroup. The workgroup
expressed concern that excessively
narrow limitations could affect the
availability of individuals to serve as
observers and catch monitors. Although
the conflict of interest limitations for
observers and catch monitors are
currently inconsistent with the NMFS
policy directive 04—109-01, NMFS did
not propose to narrow the conflict of
interest limitations for observers and
catch monitors in this action. Rather,
the rule proposed to narrow the conflict
of interest limitations for observer
providers. The Regulatory Deeming
Workgroup did not specifically consider
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the conflict of interest limitations for
providers.

Providers are businesses that employ
qualified individuals to serve as
observers and catch monitors; arrange
for their attendance in training and
briefings; provide support while they
are deployed; and ensure that they meet
the obligations. NMFS believes that
there is adequate availability of
individuals, businesses, colleges,
universities, state and local
governments to serve as providers to
supply personnel for field positions in
their natural resource jobs. Because the
pool of potential applicants is a broad
group, there appears to be an adequate
pool of applicants without including
those persons with direct financial ties
to the fishing industry. For the
collection of independent unbiased
data, it is important that provider
businesses be companies dedicated to
providing personnel for the collection of
accurate, complete, and reliable marine
and ecological data. Broadening the
existing conflict of interest limitations
to restrict providers from having a direct
financial interest in any federal or state
managed fisheries is not expected to
hinder the procurement of qualified
individuals to serve as observers or
catch monitors.

Comment 5: The proposed rule
includes language that goes far beyond
what it takes to become an observer. The
observer qualifications include CPR
training and certification which are
inappropriate. The educational
requirements go beyond what is
necessary to do the job. The observer
qualification requirements conflict with
the Magnuson-Stevens Fisheries
Conservation and Management Act
(Magnuson-Stevens Act) which simply
states that they must have the skills to
do the job.

Response: As noted in the preamble of
the proposed rule, only minor
administrative changes are being made
in the regulations pertaining to observer
qualifications and certifications. The
changes include removing and updating
incorrect cross references and
standardizing references to the Observer
Program. Similar, if not identical,
changes are being made in the
regulations pertaining to observers in
the Mothership and Catcher/Processor
Coop Programs.

The proposed rule did not include the
reconsideration of eligibility
requirements currently in regulation for
observers. Observer eligibility criteria
are based on NMFS policy directive 04—
109-01, National Minimum Eligibility
Requirements for Marine Fisheries
Observers. Observer safety training and
first aid requirements are addressed in

policy directive 04—110-01. These
directives are available on line at
http://www.nmfs.noaa.gov/op/pds/.
Changes to the national directives for
minimum eligibility requirements and
first aid are beyond the scope of this
action.

Comment 6: The provision of
observers and catch monitors by for-
profit companies provides employment
and secondary economic benefits to
West Coast ports. However, for some
vessels in remote and small fishing
areas, securing an observer or a catch
monitor from a traditional for-profit
provider may be prohibitively costly or
difficult. NMFS should allow non-
traditional entities to serve as observers
and catch monitors, provided that they
meet the requirements for a permit.
These applicants could include coastal
towns, harbor districts, states and other
similar entities. Many individuals
affiliated with those groups may be
familiar with West Coast groundfish
species and the fishery, making them
promising candidates for observers and
catch monitors.

There are two issues that could
constrain non-traditional entities from

providing observers and catch monitors:

educational requirements for observers/
catch monitors, and the conflict of
interest limitations. While we
understand and support minimum
requirements for observers/catch
monitors, we encourage NMFS to
reconsider the requirement for a
Bachelor’s degree specifically in the
natural sciences. We believe this
requirement inadvertently excludes a
number of otherwise qualified
individuals. As long as applicants are
able to successfully complete the NMFS
training course, and can demonstrate
they have the scientific and statistical
skills and knowledge necessary to
complete required duties, we believe
they should be allowed to serve as
observers/catch monitors.

Response: As discussed in the
response to Comments 1 and 2, non-
traditional entities, such as coastal
towns, harbor districts, and states,
would not be prohibited from becoming
a provider if they meet the qualifying
criteria. As discussed in the response to
Comment 5, the proposed rule did not
include reconsideration of eligibility
requirements currently in regulation for
observers. Nor did the proposed rule
include changes to the educational
requirements for catch monitors.
Observers and catch monitors have
different educational requirements in
the groundfish regulations, as specified
at §660.140(h)(5)(i) for IFQ observers
and §660.17(e)(1) for catch monitors.
The minimum requirement for a

bachelor’s degree in one of the natural
sciences is specific to observers, not
catch monitors. Observers are required,
in part, to have a bachelor’s degree in
one of the natural sciences, with
coursework in biological sciences, use
of dichotomous keys, at least one math
and statistics course, and relevant
computer skills, all consistent with
national policy. Catch monitors, on the
other hand, are required, in part, to have
a high school diploma, and a 2-year
degree or 1-year of specialized
experience.

Observer eligibility criteria are based
on NMFS policy directive 04-109-01,
National Minimum Eligibility
Requirements for Marine Fisheries
Observers. The purpose of the
procedural directive was to establish
national minimum eligibility standards
for individuals admitted to and
completing observer training. Quality
observer data are essential for
management decisions. Therefore,
observers must meet minimum
eligibility standards to help ensure
professionalism, provide quality
assurance, prevent conflicts of interest
and promote agency credibility. These
same national directives include
conflict of interest limitations.

Comment 7: There are inconsistencies
between sections of the regulations
describing first aid and
cardiopulmonary training required for
observers and needed to maintain their
certification. Observers in the
Shorebased IFQ Program and on catcher
vessels in the mothership fishery are
required to complete a basic
cardiopulmonary resuscitation/first aid
course prior to the end of the West Coast
Groundfish Observer training class and
to maintain their certification they must
hold current basic cardiopulmonary
resuscitation/first aid certification as per
American Red Cross Standards.

Response: The commenter is correct
that there are inconsistencies between
what must be successfully completed
during the West Coast Groundfish
Observer training classes to obtain the
initial certification and what is required
to maintain the certification. This final
rule revises those sections to eliminate
the inconsistencies. Each section will
refer to a Red Cross or equivalent basic
cardiopulmonary resuscitation/first aid
certification.

Comment 8: The proposed rule
regulations require that any concerns
about vessel safety be reported in
writing to the Observer Program Office
by the observer provider within 24
hours after the observer provider
becomes aware of the information. Two
commenters expressed concern about
the timeliness of the vessel safety
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information getting back to a vessel
owner. The commenters requested that
the regulations specify the time when a
provider must notify a vessel owner
about safety concerns, including an
observer’s refusal to board a vessel,
starting from the time a problem is
identified by the observer and ending
when the vessel owner is notified of the
situation.

Response: Every vessel that carries an
observer is required to have a valid
USCG Commercial Fishing Vessel Safety
Decal that is valid for two years.
Although a vessel may meet the
requirements for a Vessel Safety Decal at
the time of inspection, vessels can be
out of compliance between inspections.
Equipment can be removed from the
vessel, damaged, or out of date. Prior to
an observer embarking on the first trip
and before the vessel may get underway
with an observer aboard, the observer
provider must ensure that the Observer
Vessel Safety Checklist was completed,
and that the vessel has a valid USCG
Commercial Fishing Vessel Safety
Decal. The provider must submit the
Observer Vessel Safety Checklist to the
Observer Program. The observers are
encouraged to complete an Observer
Vessel Safety Checklist as early as
possible before the first trip and give the
vessel time to correct any deficiencies.
In addition, for the protection of
observers, the current regulations state
that vessels are required to maintain
safe conditions, and comply with USCG
and other applicable rules, regulations,
statutes, and guidelines pertaining to
safe operation of the vessel. Those
measures include, but are not limited to,
rules of the road, vessel stability,
emergency drills, emergency equipment,
vessel maintenance, vessel general
condition and port bar crossings. An
observer may refuse to board or reboard
a vessel, and may request a vessel to
return to port if they believe it is
operated in an unsafe manner or if they
identify unsafe conditions.

Observers hired by permitted
providers are required by regulations to
report to NMFS when a vessel has
uncorrected safety deficiencies, when
an observer refuses to board or reboard
a vessel, and when an observer requests
to return to port due to unsafe
conditions. Vessel owners employing
observer services through a permitted
provider hold a private contract with
the provider. If a vessel owner wants
observer safety concerns reported to
them within a specific time frame, they
are encouraged to work directly with the
observer providers to build elements
into their private business contract that
addresses the concern. To address
vessel safety issues before an observer is

scheduled to board a vessel, NMFS
encourages the vessel owners to work
directly with the USCG port personnel
including safety inspectors who are
available to assist individual vessel
OWNErs.

Comment 9: If an observer refuses to
board a particular vessel, all of the
preparation for going fishing is cost that
is a loss for that vessel. There should be
a regulatory provision to compensate
the vessel’s loss.

Response: With respect to permitted
providers within the trawl fisheries, the
relationship between the vessel and the
permitted provider is a private business
contract between the two entities. If the
individual parties want provisions for
compensating each other for losses
relative to the fishing preparation costs
or the observer’s lost work time, the
individual parties are encouraged to
work together to build elements into
their private business contract that
addresses the concerns.

With respect to the limited entry fixed
gear and open access harvesting vessels,
Pacific States Marine Fish Commission
holds contracts with observer providers
and observers are obtained through the
Observer Program Office, not directly
from permitted providers. When there is
a safety concern on limited entry fixed
gear and open access harvesting vessel,
NMEF'S notifies the vessel owner about
the safety concerns. If the safety concern
was not caused by the vessel or crew,

a waiver may be issued and the vessel
can go fish. In this case, the loss of
fishing time is minimal. However, if an
observer refuses a trip due to an issue
with the vessel (unsafe conditions,
harassment etc.), the Observer Program
tends not to issue waivers and the vessel
must correct the issue before an
observer would be assigned to the
vessel. In this case, NMFS believes that
compensation would be inappropriate.

Comment 10: The proposed rule
would require the submission of a
permit renewal application every year
in order to maintain certification as an
observer provider. We believe this
would be both unnecessary and overly
burdensome. Providers and NMFS staff
already have too many administrative
responsibilities. New responsibilities
should be considered only when they
are truly worthwhile. This one may look
good on paper, creating the impression
that it somehow increases agency
oversight, but in reality it will
accomplish nothing. Once certified, we
believe a company should remain so
unless there is a change of ownership.

Response: The intended purpose of
the annual renewal is to verify that the
management, organization, and
ownership structure of a permitted

provider is unchanged; to update
provider contact information; and to
assure that nothing has changed relative
to the conflict of interest limitations or
criminal convictions. Based on
experience, NMFS believes the renewal
process ensures that information
required for issuance of a provider
permit is maintained over time. If
inconsistencies with the standards are
found, the situation could be addressed
and remedied in a timely manner.

The commenter is correct that annual
renewals will be an additional burden
on existing providers and NMFS. The
burden was specifically considered and
NMFS has determined that, at least
initially, an annual check-in is needed
to ensure that the conditions under
which the original permits were issued
continue to exist. To reduce the burden
of the renewal process on the provider,
partially pre-filled renewal forms will
be provided. If all information is
current, the burden on the provider is
expected to be minimal.

At the beginning of the new provider
permit requirements, it is important to
collect the information through the
renewal on an annual basis. After a few
years, NMFS could evaluate whether the
provider permit could remain valid over
a longer period of time and a
modification to the regulation is
warranted. In addition, after three years,
the burden of this collection will be
reconsidered under the Paperwork
Reduction Act and requiring less
frequent renewals for provider permits
could be considered.

Comment 11: The gear issued to
observers has grown more technically
advanced and increasingly expensive.
The cost of NMFS-issued scales alone
exceeds $10,000. It is unreasonable to
make providers or observers responsible
for replacement costs of lost or damaged
gear. Gear can be damaged through
normal at-sea use, and one could argue
that gear stolen from an observer’s hotel
room when the observer is on travel has
been lost. It is unreasonable in either of
these circumstances to hold the
provider responsible for replacing the
gear involved. Replacement should be
restricted to those instances when gear
is misplaced (i.e., truly “lost”) by the
observer and when damage results from
an observer’s willful misconduct.

Response: When all of the gear is new,
the specialized set of safety and
sampling gear issued by NMFS to
observers can exceed $13,000. The
motion-compensating scale alone is
valued at approximately $7,000. Current
regulations require an observer provider
to replace all lost or damaged gear and
equipment issued by NMFS to an
observer under contract to that provider.
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All replacements must be in accordance
with requirements and procedures
identified in writing by the Observer
Program Office. NMFS believes there is
a need to ensure that observers properly
care for the gear in their possession.
Although the regulations provide for the
replacement of all lost or damage gear
and equipment, to date the Observer
Program has not required gear to be
replaced when the gear was damaged
and taken out of service due to normal
wear or where the observer was not at
fault for the gear being lost or stolen (i.e.
stolen from a locked hotel room).
However, observer providers have been
asked to replace gear that was damaged
or lost out of neglect by the observer (i.e.
equipment stolen from an unlocked
vehicle).

Comment 12: The Shorebased IFQ
Program regulations currently limit an
observer to 22 deployed days in a
calendar month. This limit was
established in 2011 prior to the start of
the Shorebased IFQ Program. Based on
our experience as an observer provider
during the 2011-2013 period, we
question why no changes were made in
this rule. In our experience, we’ve often
had to pull observers off vessels when
they’ve had 19 or 20 deployed days in
a month because their next trip would
take them to a total of 23 or 24 days. The
observers generally don’t appreciate that
they’re being denied work for their own
good, particularly in a program where
work comes in fits and starts and they
can’t count on making up for lost
earnings in subsequent months. For
bottom trawl vessels, we’d suggest
raising the limit to 24 days per month,
and we’d suggest removing it entirely
for vessels targeting Pacific whiting in
the Shorebased IFQ Program. We
believe that the 24 day per month
standard would allow more people to
work 22 days, which seems to be in the
spirit of the regulations, because a
provider would not need to pull an
observer off a boat at 19 or 20 days out
of an abundance of caution.

Regardless of the day specified in the
deployment limit, as an observer
provider we are not comfortable with
waivers being confined to those
situations listed in the regulation (long
trips, or a shortage of observers due to
illness or injury). For instance, an
observer in Bellingham, Washington
who has already had 21 deployed days
in the month of July would be unable to
board a vessel that was departing on
July 30 for another trip, even though the
first 18 hours of that trip would be
running out to the fishing grounds. If
the regulation as written were to be
applied in this situation, we would be
expected to send an observer from

Westport, Washington or Astoria,
Oregon to cover the trip, adding
significant travel costs to the vessel’s
bill, and our Bellingham observer would
be left on the beach to contemplate the
lost earnings. The rule should give
NMEFS the latitude to make common
sense decisions in situations regardless
of the limit on deployment days. The
regulations should be revised to allow
the Observer Program to issue waivers
to allow observers to work more than
the number of days in a calendar month
specified in the deployment limit.

Response: The current regulations
state that an observer must not be
deployed for more than 22 days in a
calendar month with some exceptions:
when the Observer Program specifically
issues a waiver in a situation where it
is anticipated that a single trip will last
over 20 days, or for issues with
replacement observer availability due to
illness or injury. Because the regulatory
text that the commenter is referring to
was included in the proposed rule only
to revise minor administrative changes
without substantive changes from the
existing deployment limitations, NMFS
believes that further analysis is
necessary to determine if the 22 day
deployment restriction should be
revised and, if so, what would be an
appropriate change. NMFS encourages
the commenter to bring this issue
forward through the Pacific Fishery
Management Council process for further
consideration.

The commenter also indicates that
regardless of the 22 day deployment
restriction, the range of exceptions for
which waivers may be issued is too
narrow and needs to be revised. In
looking at the current regulatory text,
NMFS agrees that the stated limits for
when waivers may be issued is too
narrow and does not accurately reflect
current program policies. Therefore, this
final rule revises the observer
deployment limitations and workload
regulations to add an allowance for the
Observer Program to issue a waiver
when it has been predetermined that the
extended deployment is not likely to
result in data delays or otherwise
impact the overall duties and
obligations of the observer.

Comment 13: If an observer provider
is unable to provide observer coverage
to a vessel that they have a contractual
relationship with due to the lack of
available observers, the observer
provider must report it to the Observer
Program at least four hours prior to the
vessel’s estimated embark time. As a
provider, the requirement to notify
NMEFS at least four hours before the
vessel’s scheduled departure works well
enough for processing vessels in the

Mothership and Catcher/processor Coop
fisheries, but not for vessels in the
Shorebased IFQ Program. For vessels in
the Shorebased IFQQ Program, we’re most
likely to have difficulty providing
observer coverage to vessels that
provide only four hour notice. The rule
needs to anticipate these situations by
stating providers will notify NMFS at
least four hours in advance of a trip
when an observer isn’t available, unless
the vessel provides less than four hour
notice to the provider, in which case the
provider is to notify NMFS as soon as
practical after the situation arises.

Response: NMFS agrees the
recommendation is consistent with the
original intent of the regulations. The
basis for the original regulations was
that the observer provider was given
adequate notice by the vessel. Therefore,
the Shorebased IFQ Program regulations
for catch monitor and observer
providers are revised to reduce the
burden on catch monitor or observer
providers when less than four hour
notice is given to the provider.

Comment 14: After initial issuance, an
observer must keep their certification
valid. In order to maintain the
certification, an observer must meet the
“minimum annual deployment period”
of three months at least once every 12
months. If by “deployment period,” the
language means a period under contract,
then we have no question on this
subject. However, if by “deployment
period” the intent is to say that to
maintain the endorsement an observer
must have at least 90 deployed days on
vessels during a 12 month period that
could be too restrictive particularly in
ports in Southern California. Based on
our experience as an observer provider
in Central and Southern California in
the 2011 to 2013 period, an observer
would have to be under contract, on
average, for 9 months out of every 12
months to reach a 90-deployed-day
threshold. An observer who spent 6
months out of the year under contract
and was deployed 60 days during those
months should not be required to attend
a full training prior to returning to work
the following year.

Response: NMFS agrees with the
commenter that regulatory language
regarding a minimum annual
deployment period for observers does
not work for the Shorebased IFQ
Program given the amount of variance in
activity between ports. Observers in
certain ports simply cannot accumulate
the required number of days to maintain
certification, yet they are perfectly
capable of performing their duties. In
addition, some ports already have
difficulty getting observer coverage and
are at more of a disadvantage as a result
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of this restriction. After reviewing the
number of sea days for all observers, as
well as those in the Southern California
ports of concern, the minimum annual
deployment restriction is being revised
in this final rule to a minimum of 45
days. In addition, the Observer Program
will have the discretion to waive the 45
day requirement for individuals in good
standing with less than 45 days on a
case-by-case basis, but have less
deployment days given their port
assignments. The regulatory revisions
reduce the training burden on
individual observers and providers.
Comment 15: Limiting the hours of a
catch monitor to 12 hours in any 24
hour period for work other than the
summary and submission of catch
monitor data poses a problem in remote
ports. Offloads in Bellingham,
Washington, for instance, can
sometimes run longer than 12 hours. We
only have a single Shorebased IFQQ
Program observer/catch monitor in
Bellingham. At the start of an offload,
there’s no way to predict with certainty
if the offload will run longer than 12
hours. As a catch monitor provider, a
12-hour limit is unworkable in
Bellingham. In cases when an offload
does exceed 12 hours, the regulation as
written would force us to shut down the
offload and send someone to
Bellingham from either Westport,
Washington or Astoria, Oregon to finish
the last hour or two of work. In this
case, the expense and disruption faced
by the first receiver as a result of the
work hour restriction is not justified.
We’re also confused as to why the work
limits for catch monitors are expressed
in terms of a number of hours “per 24-
hour period.” Using a “calendar day”
would be a more common sense
approach and is much easier to apply.
Response: The proposed rule changes
were intended to address the late
submission of catch monitor data and
excessive work hours due to long
offloads, particularly relative to Pacific
whiting landings. The current
regulations limit the working hours of
each individual catch monitor to no
more than 16 hours per calendar day,
with maximum of 14 hours being work
other than the summary and submission
of catch monitor data. In addition,
following a monitoring shift of more
than 10 hours, each catch monitor must
be provided with a minimum 6 hours
break before they may resume
monitoring. The proposed rule included
a reduction in the working hours such
that a catch monitor could not work
more than 14 consecutive hours in any
24-hour period with a maximum of 12
hours being work other than the
summary and submission of catch

monitor data. In addition, a break of at
least 8 consecutive hours would have
been required in the same 24-hour
period.

In response to the issues identified by
the commenter, changes have been
made in the final rule. The term
calendar day will continue to be used
rather than 24-hour period. The
increased burden to a provider to
monitor a moving 24-hour period for a
large number of individuals appears to
outweigh the benefit over continuing to
restrict work hours using a calendar
day. The limit on working hours of each
individual catch monitor will continue
to be reduced from 16 to 14 hours;
however, the number of hours for work
other than the summary and submission
of catch monitor data is being removed
to provide flexibility. The catch monitor
is still obligated to submit catch data
within 24 hours of the completion of
landing and the provider is responsible
for assuring that the catch monitor
obligations are met.

Comment 16: The requirement that
observers have a physical exam once
every twelve months should be revised
to better fit the realities of providing
observers and catch monitors for the
Pacific Coast groundfish fisheries. In the
North Pacific program, for instance, an
observer is required to have a current
physical exam within twelve months of
starting a contract or cruise. Since
deployments in the North Pacific
program can last as long as 90 days,
observers can often work for up to 15
months beyond the date of their most
recent physical. On the Pacific Coast,
since deployments are measured in
days, not months, an annual physical
requirement will often introduce
unnecessary costs.

As an observer provider, typical
contracts in the trawl fisheries last 12 to
14 months. Because observers get their
pre-employment physical before they
begin training, the regulation as written
will require observers who decide
against signing a second contract to get
a physical exam during the final month
or two of their employment so as to be
able to finish their commitment.
Changing the physical exam
requirement to once every 15 months
would better fit the way contracts run
on the West Coast.

Response: The current regulations
relative to physical examinations for an
observer requires that the physician’s
statement be submitted to the Observer
Program Office prior to certification and
must have occurred during the 12
months prior to the observer’s or
observer candidate’s deployment. The
proposed regulations had removed the
clause which read “The physician’s

statement expires 12 months after the
physical exam occurred and a new
physical exam must be performed, and
accompanying statement submitted,
prior to any deployment occurring after
the expiration of the statement.”
However, the proposed rule specifically
requested public comment on the
modification. Physical examinations
and requirements of the physician
statements are currently being reviewed
by the National Observer Program.
Modifications will not be made at this
time. Future changes would be
proposed following completion of the
National Observer Program review.

Comment 17: The proposed
regulations require observer candidates
be registered 10 business days in
advance of trainings and briefings. As a
provider, we register candidates as soon
as they are hired, which is almost
always far earlier than the regulations
require, but the Pacific Coast fisheries
are still dynamic and difficult to
predict. We suggest requiring candidates
to be registered 5 business days in
advance of a training is more realistic,
as it is not uncommon that changing
fishing plans from the fleet lead us to
adjust our training plans just a week or
so prior to the start of a training or
briefing.

Response: The current regulations
required registration information to be
submitted to the Observer Program
Office at least 7 business days prior to
the beginning of a scheduled training or
briefing session. The proposed rule
would increase the minimum
submission time to be 10 business days.
NMFS understands the concern and
would be willing to consider late
submissions. However, the Observer
Program would retain the authority to
refuse a submission received less than
10 days before the start of the training
or briefing.

Comment 18: The commenter
recommended removing the current
requirement that observer providers on
the Pacific Coast be permitted to
provide coverage in the North Pacific
groundfish fishery. That requirement
may limit the available number of
Pacific Coast providers thereby limiting
competition and driving up costs.

Response: NMFS agrees with the
commenter. The Pacific Coast
Groundfish provider permits would
replace the requirement for observer
providers to hold a valid permit issued
by the North Pacific observer program in
2010.

Comment 19: The proposed rule is
inaccurate relative to the cease fishing
reports for the Mothership Coop
Program at § 660.150(c)(4)(ii), in the
Catcher/processor Coop Program at
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§660.160(c)(5), and in Trawl Fishery—
Recordkeeping and Reporting at
§660.113(c)(4). Cease fishing reports
regarding reapportionment of non-
whiting allocations are not mandatory.
The provision notes two potential
triggers for reapportionment of non-
whiting—attainment of the mothership
sector whiting allocation or notification
by participants that they do not intend
to harvest remaining allocation. As
such, a cease fishing report would only
be required if and when the participants
in the sector collectively determine not
to conduct any more harvesting
activities for the year and instruct the
designated coop manager accordingly.
This paragraph could be clarified to
avoid confusion by inserting “If
participants in the sector do not intend
to harvest the sector’s remaining
allocation,” at the beginning of the
following sentence: “The designated
coop manager, or in the case of an inter-
coop, all of the designated coop
managers must submit a cease fishing
report to NMFS indicating that
harvesting has concluded for the year.”

Similarly, the proposed rule would
move the prohibition against ‘Fail[ing]
to submit cease fishing reports” from
§660.12 (General Prohibitions) to
§660.112 (Trawl Fishery Prohibitions).
However, cease fishing reports in the
trawl rationalization program are not
mandatory but rather are contingent on
a determination by participants in the
sector that they do not intend to harvest
their remaining allocations. These
prohibitions should be deleted, not
moved.

Response: The commenter is correct
that cease fishing reports specified at
§§660.150(c)(4)(ii) and 660.160(c)(5) are
required if and when the participants in
the sector collectively determine not to
conduct any more harvesting activities
for the year and instruct the designated
coop manager accordingly. NMFS is
changing several sections of the
regulations to reflect this. NMFS agrees
that the commenter’s suggested change
to cease fishing report requirements at
§§660.150(c)(4)(ii) and 660.160(c)(5)
would further clarify the regulations
and is making the change in this final
rule. In addition, the prohibition that
was proposed to be moved from
§660.12(e)(7) to § 660.112(a)(3)(iv) is
being removed from the regulations in
this final rule. Finally, this final rule
clarifies the recordkeeping and
reporting requirements at § 660.113(c)(4)
and (d)(4) on cease fishing reports.

Comment 20: The Mothership Coop
Program also references cease fishing
reports in the subparagraph describing
responsibilities of mothership vessels
participating in the fishery,

§660.150(b)(1)(ii)(A). This provision is
incorrect, as the reference to which it
cites contains no requirement for the
owner and operator of a mothership
vessel to submit a cease fishing report.
“Cease fishing reports” should be
deleted from this provision. Response:
The commenter is correct that
submission of cease fishing reports is
not the responsibility of the vessel, but
rather a responsibility of the coop
manager. The requirement is being
removed from § 660.150(b)(1)(ii)(A), as
well as § 660.160(b)(1)(ii)(A).

Finally, a comment was submitted to
the North Pacific Fishery Management
Council and the Pacific Council after the
close of the comment period. The
president of Alaskan Observers, Inc.,
submitted to the Pacific Council a copy
of a letter dated March 25, 2014, that
was addressed to the North Pacific
Fishery Management Council. The letter
requested action to revise regulations
that require observer providers to
demonstrate proof of insurance coverage
to cover claims under the Jones Act,
General Maritime Law, and the U.S.
Longshore and Harbor Worker’s
Compensation Act. This issue is
currently under evaluation by NMFS,
and to the extent the agency’s
conclusions may affect the Pacific Coast
groundfish observer program
regulations, NMFS will notify the
Pacific Council, as appropriate.

Changes From the Proposed Rule

The term “person” is defined at
§660.11 to mean ‘“‘any individual,
corporation, partnership, association or
other entity (whether or not organized
or existing under the laws of any state),
and any Federal, state, or local
government, or any entity of any such
government that is eligible to own a
documented vessel under the terms of
46 U.S.C. 12103(b).” In reviewing the
definition for person, it was discovered
that the cross reference to 46 U.S.C.
12102(a) is incorrect and is therefore
being revised to 46 U.S.C. 12103(b). In
addition, use of the term “anyone” in
the proposed rule regulations was
replaced with “any person” to clarify
the regulations because “person” is
defined.

The definition for observer provider
and catch monitor provider being added
at §660.11 included the term
“commercial enterprise”. Commercial
enterprise is an undefined term that is
not needed because it is already
included within the definition of
“person.” Therefore, the term
commercial enterprise is removed from
the definition for observer and catch
monitor provider.

As described in the response to
comments, the scope of the conflict of
interest limitations relative to observer
and catch monitor providers is being
revised. Under the new provisions,
providers must not have a direct
financial interest, other than the
provision of observer, catch monitor or
other biological sampling services, in
any federal or state managed fisheries.

Inconsistencies between sections of
the regulations in the type of first aid
and cardiopulmonary training that is
being required for observers during
training and to maintain their
certification are being standardized, as
described in the response to comments.
Each section will refer to a Red Cross or
equivalent basic cardiopulmonary
resuscitation/first aid certification. The
following sections were modified:

§§ 660.140(h)(5)(ii) (B)(3),
660.140(h)(6)(vi)(F),
660.150(j)(4)(ii)(B)(2)(iii), and
660.150(j)(5)(vi)(B)(6).

Modifications to the physical fitness
examinations and requirements of the
physician statements at
§§660.17(e)(1)(vii)(A),
660.140(h)(5)(xi)(B